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MEMO 
 
 

TO: Ms. Debra Baker, Office of the Comptroller of the Currency 
 
FROM: Rhonda Roland Shearer, Director, Art Science Research Laboratory  
and the Lessee Rights Association, RRS@ASRLAB.org; Phone: 212-925-8812 
   
DATE: June 5, 2006 
 
RE: White paper response to the May 5, 2006 letter from OCC:  
 
Case # 629152, and related complaints against Sterling National Bank for their role 
in the Medicus Marketing; Interactive Business Development (IBD);  
Today’s Destiny (TNG) and Norvergence Leasing frauds.  
 
(NOTE: Public records confirm the TNG and Norvergence cases are presently under 
investigations in: Federal Enforcement (FTC and NJ US Attorney’s Office); 13 States’ 
Attorney General’s offices, and TX and NJ Bankruptcy Courts ). 
  
 
ENCLOSURES: 
 
Exhibit   A: May 5, 2006 Letter from OCC regarding Case #629152 
 
Exhibit   B: Appraisal of Equipment purchased and leased by Sterling National Bank 
 
Exhibits C1: Sterling National Bank’s Invoice for Utah State Personal Property Tax  
               C2: Sterling National Bank’s Invoice for Equipment Insurance Fees 
 
Exhibits D1. Sterling Bank’s “Schedule of Equipment” lease showed no prices 
               D2: The Sterling Equipment Invoice had prices for each line item 
 
Exhibits  E,F,G :The Three-Contract Package Presented to Lessees: 
                E.  The Sterling Lease;  
                F.  The Medicus Marketing and Advertising Agreement  
                G.  The Medicus Warranty Agreement 
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Complaint Regarding Sterling National Bank’s Pattern  
of Improper Revenue Recognition and Other Irregularities:  

Involving FASB 13, EITF 00-21 Standard Accounting Practices 
 

Rhonda Roland Shearer 
Director, Art Science Research Laboratory 

and The Lessee Rights Association 
62 Greene Street, New York, New York 10012 

Phone: 212- 925- 8812; Fax: 212- 925-0459 
Email: RRS@ASRLAB.org 

 
Introduction 
 
This white paper is a response to the May 5, 2006 letter from OCC. (See Exhibit A.) 
 
Dozens of victims wrote OCC complaints about Sterling National Bank’s involvement 
with Max and Mike Day, owners of Medicus Marketing (a.k.a. Interactive Business 
Development [IBD]), and Today’s Destiny (a.k.a. TNG) . The Days were known credit 
risks and previously subjected to FTC enforcement. 
  
The facts, as they are described in the OCC’s letter, indicate that OCC examiners had an 
incomplete set of documents. We could provide you only with documents from a 
perspective far “downstream” from where the actual fraud and irregular accounting took 
place. We therefore ask that you reconsider the larger set of facts and circumstances 
described below, which point to the serious charge of Sterling National Bank’s 
accounting irregularities.  
 
We believe the material evidence discussed below indicates that Sterling Bank’s 
accounting irregularities directly led to, and resulted in, the fraud against a large group of 
doctors and dentists in the Medicus Fraud case (a.k.a Interactive Business Development 
[IBD], 2005-2006) as well as hundreds of other lessee victims in the Norvergence Fraud 
case (2003) and TNG Fraud case (2004). All three cases involve the defrauding of small 
business lessees out of multiple millions of dollars. 
 
Since OCC has no mandate to deal with contracts, Sterling National Bank obviously 
would like OCC to believe that our charges against them are based on a contractual 
dispute, in order to quickly remove themselves from any OCC scrutiny.  
 
The core of our complaint is Sterling Banks misapplication and misuse of the financial 
instrument of “equipment-backed finance leases.” Their stated standard practice is to 
completely ignore the fair market value (FMV) of equipment in equipment leases, despite 
FASB 13 and EITF 00-21 Lease Accounting rules that cite FMV must be determined and 
used at lease inception.1  

                                                 
1 FASB 13 Accounting for Leasing, 5C.:“Fair value of the leased property: The price for which the 
property could be sold in an arm's-length transaction between unrelated parties.” FASB’s EITF 00-21 also 
requires the unbundling of services and equipment and the rigorous determination of their fair market value 
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False valuations of asset backed loans were the downfall of the savings and loan industry. 
No one would doubt the danger in the banking system if Sterling Bank were to 
finance land for $43,000 or $48,000 an acre, when its fair market value was only $1,100 
per acre. By analogy, Sterling pre-arranged with Medicus, in the Medicus Marketing 
fraud, to pay them $43,000 and $48,000 for computers with a fair market value of only 
$1,100 in hundreds of leases. See Exhibit B.  
 
In a $250 plus billion dollar equipment leasing industry, comprised of mostly “small 
ticket” computer leases, such false valuations of assets by Sterling and other financial 
institutions is a similarly dangerous, industry-wide practice that mirrors what happened in 
the S&L crisis .2 
 
As mentioned above, Sterling made a series of nearly identical sham equipment leasing 
deals where equipment was falsely valued at 50 to 1000+ times FMV. These were 
equipment leases in name only. “Where is the equipment in the equipment lease?” OCC 
needs to ask Sterling. Sterling is fraudulently booking services as “equipment.” 
 
We have focused on the Medicus Marketing scam in this complaint but also mention the 
other fraud cases to illustrate a pattern of unethical behavior on the part of Sterling. 
Sterling’s participation in the Norvergence, TNG and Medicus/IBD sham leasing 
schemes involves their purchase of many millions dollars of equipment and leases for 
equipment worth only a fraction of Sterling’s declarations of value.  
 
With Sterling’s participation, a vendor who is approved by them buys a $1,100 computer 
one day and is able to increase the value of that same equipment to $48,000 the next day, 
based solely on a Sterling Lease.3 Sterling continues the charade by charging lessees 
excessive personal property taxes and insurance fees based on this same fraudulent 
valuation of $43,000 or $48,000. Sterling’s mockery of asset valuations creates  
funhouse-like accounting distortions. 
                                                                                                                                                 
using a method called, Vendor Specific Objective Evidence (VSOE). See 
http://www.iasplus.com/resource/00-21_draft.pdf  
 
2 "Computers are the most commonly leased equipment, according to the Equipment Leasing Association, 
a trade group with headquarters in Washington, D.C. It estimates $244 billion worth of equipment will be 
leased in 2002."         http://www.welcomebusiness.com/articlesDisplay.asp?articleID=199&deptID=4  
 
3 Contracts between Sterling and Norvergence indicate Sterling participated in and exerted control of the 
final price of the equipment that they would eventually purchase and lease. For example, the “Private Label 
Vendor Agreement” states, “SNB (Sterling National Bank, clarification mine), will supply you with the 
rates it will offer to determine the purchase price for Equipment and associated Lease, which rates are 
subject to change by SNB upon notice to you…For approved applications, after SNB receives within two 
business days in satisfactory form, the documents and information listed below, it will pay you the agreed 
upon purchase price (emphasis mine).”  
 
What appears to be Sterling Banks’ boilerplate contract language is likely to be found in their contracts 
with Medicus Marketing. This quotation above taken from “Private Label Vendor Agreement 
Notification,” page 1, which is found in the suite of documents between Norvergence and Sterling Bank -- 
See Nor/FTC/PBN 0002648, public documents provided through the FTC and New Jersey Bankruptcy 
Court in the Norvergence Fraud case. We will provide copy of this and other documents referenced in this 
white paper upon request. 
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For example, Sterling billed one lessee for “Salt Lake 2006 Property Tax” at a 50% rate 
of the computer’s total value of $1,100. Sterling expects this lessee to pay a total of 
$2,254.75 in property tax over 5 years for his $1,100 computer. See Exhibit C1. 
We are reporting Sterling’s property tax fraud to the Tax Department of the State of Utah.  
 
This same lessee was invoiced $48.21 per month in insurance fees. Sterling expects this 
lessee to pay a total of $2,892.60 over 5 years for insuring a $1,100 computer. See 
Exhibit C2. The response of their insurance company supports our assertion of fraud.  
When our group informed American Leasing Insurance about Sterling’s false 
declarations of equipment values, the insurance carrier immediately investigated and 
afterwards, canceled the Medicus and TNG insurance they underwrote for Sterling. It is 
notable that in all 50 States, insuring “equipment” at false asset valuations is insurance 
fraud. We are reporting Sterling’s insurance fraud to multiple State Departments for 
Insurance.  
 
Sterling filed a law suit in New York against a lessee where they cited $5,000, instead of 
$48,000 for the Medicus computer4. Why then, OCC should ask, do they continue to use 
$43,000 and  $48,000 as the basis for Property Tax and insurance charges? 
 
I.  Sterling Bank’s Relationship with Medicus Marketing—The Real Story Is Told 
Upstream Before Any Individual Leases Were Signed  
 
The story and accompanying documents Sterling National Bank omitted in your 
investigation, as judged by your letter, reveal facts which you must have acquired from 
Sterling National Bank itself. The timing and substance of these documents are 
important; they prominently include Sterling’s “Lease Program Agreement” with 
Medicus Marketing. The agreement between Sterling and Medicus allowed for Sterling’s 
commitment to a Medicus lease portfolio that eventually will comprise hundreds of 
individual equipment purchases and leases and a “master bill of sale covering the 
equipment,” which defined the equipment.5 
  
OCC can readily request and obtain these, and the rest of the documents, from Sterling’s 
deal with Medicus, to learn the specific details regarding their mutual arrangement and 
terms. (Note: The lessees did not submit these documents in our OCC complaint against 
Sterling for good reason. We would not have access or ability to obtain them prior to 
Court discovery).  

 
The dating of the above list of documents will prove that the contracts, due diligence 
process and all details of Sterling Bank’s requirements from Medicus all occurred and 
were orchestrated between Medicus and Sterling--well before any individual Medicus 
                                                 
4  Sterling’s own Court filed documents state, “Upon information and belief, the Equipment currently has a 
value of $5,000;” #30; NYC/246547.1; Supreme Court of The State of New York County of New York;  
Index 600236-06 
 
5 See, for example, Sterling Bank’s “Lease Program Agreement” and “Private Label Agreement” with 
Norvergence whose scam was nearly identical to the Medicus scheme. These public documents were 
provided through New Jersey Bankruptcy Court in the Norvergence case and the FTC --Nor/FTC/PBN 
0002687; 0002648; 0002722 and 0002646.  
 

asrlab
Text Box
BACK



   6

customer signed a single Sterling Lease. Upon information and belief, Sterling knew or 
should have known the value of the computer in the equipment backed lease. 
 
II.  What Sterling Did—They Approved, Endorsed and Participated in Medicus’s 
Fraudulent Scheme  
 
The bottom line is that Sterling fraudulently “approved” purchasing Medicus computers 
for $43,000 or $48,000 respectively, while their fair market value (FMV) was only 
$1,100.6 (See Exhibit B, the Medicus Equipment Appraisal report). Our group’s 
complaint is not that Medicus customers are unhappy with Medicus services. But 
common sense alerts one that something is very wrong when a bank approves a 
fraudulent invoice of $43,000 or $48,000 for a computer worth only $1,100. A danger 
arises if a banking system allows a bank to work with its vendors in the following 
sequence: 
 

1. Sterling National Bank receives an equipment vendor application and approves 
Medicus Marketing, a company that sells services, as one of their equipment 
vendors after negotiations. 

2. Medicus gets a “Lease Program Agreement” contract from Sterling for the bank’s 
future purchase of a multi-million dollar lease portfolio. The $1,100 computers 
are listed as “equipment” in the contract at a value agreed upon by Sterling and 
Medicus of $43,000 or $48,000 each.   

3. Medicus buy hundreds of $1,100 computers and sells customers services. 
4. Sterling gives Medicus $43,000 or $48,000 each, for hundreds of $1,100  

computers, after hundreds of “equipment leases” are signed by lessees. 
5. Sterling insures the $1,100 computer equipment for $43,000 or $48,000.    
      with their insurance company, American Leasing Insurance, and collects premium 

fees from lessees for this insurance, or induces lessees to provide their own 
insurance company –all at a fraudulent valuation of $43,000 or $48,000 for each 
$1,100 computer. 

6. Medicus Marketing fails to deliver services to lessees and goes quickly bankrupt. 
The monies Sterling advanced to Medicus disappear. These funds, amounting to 
millions of dollars were, in fact, paying for undelivered services and not 
equipment. 

7. Sterling National Bank demands lessees, under threat, to continue paying monthly 
payments for 5 years of undelivered services (a total of $70,000 from each of 
numerous lessees, when 5 years’ interest is added to $43,000 or $48,000),  despite 
lessees receiving no services. Bottom line of this scheme is: lessees will pay over 
$70,000 for a $1,100 computer.   

                                                 
6 Art Science Research Laboratory had a licensed appraiser and a computer engineer examine a sample of 
three of the leased Medicus computers (see Exhibit B. Equipment Appraisal  Report). The Appraiser 
discovered that almost none of the invoiced software was found in the three computers. (See pages 13-15 
and pages 23-25). The limited software that was found appears to have been pirated from Microsoft. The 
absence of any attempt by Medicus to conceal both the missing and unlicensed software in the hard drive 
evidences Medicus’s intent to only be in business for a very short term, as discovery of their deception 
could be quickly realized. The fact that there was no attempt to hide the missing software evidences that 
Medicus planned right from the start not to deliver services and to go quickly bankrupt after collecting 
millions from the Sterling Bank ($43,000 or $48,000 multiplied by hundreds of leases).  
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Not only did Sterling Bank not carry through due diligence on the equipment, but they 
also failed to properly verify the credit history of Medicus Marketing/IBD and TNG’s 
owners and officers, the Day brothers, who, as a recent credit check reveals, had been in 
trouble with enforcement before.  
  
In 1992, the Day brothers ran an $11 million fraud. Victims made $50 calls to a 900 
number that promised credit cards regardless of the target’s credit history. FTC 
Enforcement imposed stiff sanctions and seizures upon the Days and their multiple 
companies.7 FTC’s 1992 Annual Report states: 

 
M.D.M. Interests, Inc., Southwestern Media Group, 
National Lottery Hotline, Max K. Day, Michael Day 
 
M.D.M. Interests, Inc., Southwestern Media Group, National 
Lottery Hotline, and two of M.D.M. Interests, Inc.'s officers, 
Max K. Day and Michael Day, agreed to turn over various 
assets and to discontinue assisting a network of telemarketers 
who falsely represented to consumers that they could obtain a 
Visa or MasterCard credit card, regardless of their credit 
history, by making a $50 call to a 900 number. The court had 
previously issued a temporary restraining order, prohibiting the 
challenged practices, and frozen the defendants' assets. The 
previously frozen assets will be turned over to the 
Commission pursuant to these settlements, and will be used to 
establish a consumer redress fund. If redress is not practical, the 
money will be deposited in the U.S. Treasury.8 

  
We found this information about the Days in a standard credit profile. What minimal due 
diligence would have still allowed Sterling Bank to make Medicus, and thus the Day 
brothers, an “approved vendor?” 
 
Sterling Bank is aware of post-9/11 banking guidelines to “Know Your Customer” 
(KYC). The same wording cited in “Customer due diligence for banks” (October 2001), 
the Basel Committee on Banking Supervision’s publication, is used throughout the US 
and the international banking communities. See quotation below. 

 
Supervisors around the world are increasingly recognizing 
the importance of ensuring that their banks have adequate 
controls and procedures in place so  that they know the 
customers with whom they are dealing. Adequate due 
diligence on new and existing customers is a key part of 
these controls. Without this due diligence, banks can become 
subject to reputational, operational, legal and concentration 
risks, which can result in significant financial cost.9 

                                                 
7 See  http://www.ftc.gov/os/annualreports/ar1992.pdf. 
 
8 Ibid. 
 
9  (Source: http://www.bis.org/publ/bcbs85.htm). 
 



   8

 
Doing business with such known fraudsters as the Days, in both the TNG and Medicus 
Marketing/IBD Scams from 2004 to 2005, certainly subjected Sterling National Bank to 
“reputational, operational and legal risks.”  
 
No Medicus client expected a reputable national bank to contract with a vendor, and 
without question accept fraudulent invoices for computers with an increase of 50 plus 
times FMV. The acceptance by Sterling Bank of Medicus as, in their words, “an 
approved vendor,” served to endorse the credibility of Medicus for lessees and induced 
their signing of the suite of guarantee, marketing services and equipment lease contracts. 
 
Moreover, Sterling employees continued to endorse and defend Medicus even after 
receiving complaints from lessees. They were told that lessees were not getting their 
monies back from Medicus as was guaranteed, and they were not receiving services as 
contracted. Sterling consistently stated: “Medicus is an approved vendor” or “we’ll check 
with [Medicus owner] Max Day.”10   
 
These statements about “what a great company” Medicus was or that the Medicus offices 
were “impressive,” clearly suggest close dealings.11 Sterling’s imprimatur declares to 
lessees that Medicus, its marketing program, money-back guarantees and computer 
equipment were so thoroughly subjected to due diligence by Sterling, a large, reputable 
national bank, that Sterling’s belief in Medicus’s credibility held, even in the face of 
evidence of their non-performance and customers’ criticism.  
 
 
III. Why would Sterling Not Conduct Proper Due Diligence on the Medicus 
Owners/Officers or the Equipment They proposed Sterling Buy and Lease?  
 
Since the plan between Medicus and Sterling Bank included that each individual lease 
within the larger Medicus portfolio would be signed by each lessee, Sterling knew they 
could use the lessee’s credit to secure each lease, and from a practical--but not a legal or 
correct accounting standard perspective--could ignore the equipment FMV.  
 
Standard equipment leasing industry statistical models show that banks, like Sterling, 
need not worry about losing money in “small ticket” equipment leases if they follow the 
basic formula: If the lessee has good credit, the interest rate is high, they buy large 
volumes and keep expenses down, then the bank will make a profit. However, this  
 

                                                 
10 Today’s Destiny (TNG) morphed into the Medicus company on the heels of lessee complaints. Soon 
after, Medicus Marketing changed its name to IBD. The Texas Bankruptcy Court Trustee accused the Day 
brothers, of migrating assets through shell entities –from TNG to Medicus to IBD—to avoid seizure. 
   
11 NJ Bankruptcy Court papers reveal that the close dealings between Sterling and its vendor, Norvergence 
included Sterling Bank employees having  “power of attorney” to sign critical documents in behalf of 
Norvergence. The “Specific Power of Attorney” document cites that Sterling employees may, “sign on 
Norvergence’s behalf, all Equipment Rental Agreements and related agreements assigned by Norvergence 
to SNB pursuant to the Private Label Agreement dated on May 2, 2003.” With this agreement, Sterling 
employee names and signatures appear on Norvergence leases, as if they were Norvergence employees. 
Cited from document: Norv/FTC/PBN 0002624. 
 

asrlab
Text Box
BACK



   9

formula neglects the fact that equipment leasing profits must be made within FASB and 
SEC accounting standards, a subject discussed below.  
 
Early in the 2000s, FASB and SEC caught on that companies, like Xerox, aggressive in 
the pursuit of high volume and profits, stretched the instrument of “equipment leases” 
further and further, with the addition of “bundled services,” to the point where the 
equipment in the equipment lease was nominal in value in comparison to the services. It 
no longer mattered to some aggressive companies that what remained was nearly all 
services and very little equipment in the equipment lease. They would profit.  
 
By stretching the rules and turning a blind eye to the actual nominal equipment FMV, the 
volume of “equipment lease” portfolios they could create with vendor partners would 
increase many fold over existing business. Since the individual lease value would be low 
(“small ticket”) and the “finance lease” structure, in particular, kept assets off the books,  
companies reckoned, it would fall under the radar of the due diligence expected for the 
bank’s purchases, financing or booking of assets. Due diligence is perceived as an 
expense to be limited. 
 
Banks like Sterling have argued: “We are funding finance lease ‘income streams’ based 
on lessees’ credit not equipment. Therefore, we are not obligated to know or verify the 
equipment value.”12 The first part of the statement is factual. Sterling does ignore the 
equipment value, treating equipment leases as “income streams” and the value of the 
equipment is not factored in projections of profits. However, Sterling’s conclusion, drawn 
from the fact they only look at lessee credit, does not change their obligation to follow  
EITF 00-21 requirements for unbundling of services from equipment FMV in order to 
properly time revenues.13 
 
 
Sterling’s other excuse deceptively appears to be a commonsense plea: “How can we 
look at the values of all these small cost items and still do business?” These excuses are 
obvious canards only when one understands the complexities of:  
 
1. The close dealings between Banks and the vendors who first “pre-sell” them portfolios  
of future leases before one lease is signed; 
 
2. The day to day practice for booking individual leases.  
 
 
                                                 
12 If the equipment lease is only an “income stream” based on lessee credit, why does Sterling insure the 
entire fraudulent and inflated invoiced cost as “equipment.” They want to be able to ignore the value of the 
equipment but at the same time profit as if the $1,100 equipment were worth $48,000 upon the equipment’s 
loss. These are sham equipment leases. OCC needs to investigate to determine how many million dollars 
are being written at Sterling Bank as “equipment leases” that have little equipment underneath the paper.  
   
13 Even if these bundled equipment and services arrangements were loans and not leases, opinion holds that 
EITF 00-21 still applies. See “Accounting for Commercial Loan Commitments,” by Baruch Lev and 
Stephen Ryan, Stern School of Business, New York University, November 2004; page 3. Lev and Ryan 
state, “It is our opinion that when loan commitments are provided in a bundle of services, their accounting 
and disclosure should follow EITF 00-21; namely, fair-value recording of the commitment upon initiation 
and subsequent financial statement disclosure of the liability.”  
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IV. The Leasing Industry Looks at FMV of Equipment as Standard Practice: Both 
When Approving a Vendor to Buy a Portfolio of Leases and When Approving a 
Vendor’s Submission of Single Lessee’s Credit Application 
 
As described above, the standard procedure for Sterling (and the industry itself) is first to 
examine a vendor’s credit and equipment upon receiving his application. The contract a 
bank signs with a vendor, often called a Master Lease Agreement (MLA) or Master 
Program Agreement (MPA), involves the overall deal: what equipment the vendor, such 
as Medicus, proposes Sterling buy, at what price, and the sequence of when and what 
documents must be signed and delivered by all parties (lessor, vendor, lessee) in the 
leasing process.   
 
Vendors and banks will negotiate their MLA contract, which will authorize a credit line 
for the vendor --say for $2 or 3 million-- for a specific set of equipment, to be sold in 
volume to the bank at a certain price and then leased. The lease’s wording and the interest 
rate are also determined from negotiations between bank and vendor. The bigger the 
volume and the higher the rate the vendor agrees to in a contract, the more a bank is eager 
to close a deal with a prospective vendor.14 
 
The MLA and the documents that are only later put before the prospective lessee reflect 
all of the negotiated points, including what services the vendor buys from the bank for the 
processing of individual leases. Documents negotiated between the bank and the vendor 
are most likely based on the banks’ boilerplate vendor contracts and are drafted by the 
bank’s lawyers.  
   
Frequently, specific sales goals are stated and linked to the total amount of equipment 
and leases, in millions of dollars, that a bank like Sterling is willing to buy. If the vendor 
misses or exceeds lease target volumes in the MLAs, the contract often cites 
corresponding penalties or incentives, respectively, naming cutbacks, increases or even 
cancellation of the bank’s total financial commitment to buy equipment and leases. Under 
what Sterling names as its “recourse program,” a vendor must buy back leases from 
Sterling at a discount within 24 months, solely at Sterling’s discretion or swap a bad lease 
with a good one if a Sterling lease goes into default within the first 60 days.15  
 

                                                 
14 See footnotes #3, #5, #11 and #15 below; for details about boilerplate contracts Sterling uses with 
vendors and close dealings between Sterling and vendors including agreements on pricing. 
 
15 Lessees are unaware of any of these contractual arrangements between leasing companies and vendors, 
which include discount benefits to a leasing company paid by a vendor after lease signing. Further 
discussion on this subject of “kick-back” arrangements between Norvergence and Sterling and 
Norvergence and IFC Leasing are found on pages 16 and 17 of this white paper.  
 
Quotatons cited are taken from Bankruptcy Court and FTC investigation documents, Nor/FTC/PBN 
0002687; 0002648; 0002722 and 0002646. See Sterling Bank’s “master program agreement” and “private 
label agreement” with Norvergence whose scam was nearly identical to the Medicus scheme. The contract 
between Sterling Bank and Norvergence, as an example, illustrates a typical arrangement for Sterling’s 
vendor requirement for “recourse procedures” which includes “buybacks.” A letter to Novergence from 
Robert Knox, Sterling Bancorp employee states, “I am faxing the current delinquency for the portfolio, the 
following transactions need to be repurchased prior to the month end…” See NJ Bankruptcy Court 
Document, Norv/FTC/PBN 0002722. 
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Due diligence mentioned in the vendor’s application to the bank-- including the 
equipment invoice-- follows through in the MLA language and typically mentions that 
due diligence regarding the vendor and equipment has been required by the bank. (Often 
banks charge vendors a fee for providing due diligence). Only after a deal is struck 
between bank and vendor, and the amount of the overall lease portfolio is determined, are 
hundreds or thousands of equipment leases signed by individual lessees.   
 
Sterling Bank’s verification of the FMV of a single equipment invoice at the beginning of 
their deal with Medicus is only one due diligence step, and easy to do. Since the main due 
diligence by a bank of a vendor and its equipment is done at beginning, before any “small 
ticket” equipment lease portfolio is purchased, it is a falsehood to declare it impossible or 
not practical to scrutinize the equipment’s FMV in small ticket leases. The due diligence 
at the headwater, when the MLA is made between the vendor and the bank, need not be 
repeated upon the signing of each individual lease in the portfolio. A single invoice 
approved for purchase in the Master Lease Agreement is the main due diligence. Each 
future lease with individual lessees is generated from that MLA. The MLA is what puts 
millions of dollars at stake for any bank – not the individual equipment lease. 
 
However, despite the excuse that it is impossible for leasing companies to vet each lease 
in small ticket leasing, FMV due diligence is done on each lease as standard practice. On 
a daily basis, Sterling’s vendors submit lessee credit applications and invoices on 
individual leases.  If Sterling is anything like most leasing companies, they have trained 
their “booking agents” to check the equipment invoice submitted by any of their vendors 
against the manufacturers FMV list, to confirm that services added do not greatly exceed 
FMV. (The industry rule of thumb is to limit services imbedded in an equipment lease, 
typically 20%). 
 
In general, booking agents will reject a vendor’s submitted invoice if the services 
represent too high a percentage in comparison to FMV of equipment—even though the 
purchase of their portfolio has been approved and a MLA with a vendor is signed. Many 
years ago, leasing companies added this standard check of invoice against manufacturer’s 
FMV list, when they began getting stuck upon defaults. For example, the bank would 
discover the Xerox XYZ machine they bought and leased was not a model worth the 
$50,000 they paid but was the model ABC for $10,000. Their vendor’s excuse, when a 
lessees defaulted, was:  “the difference between the $50,000 the bank paid him and the 
$10,000 copier was $40,000 in services.”    
 
The above facts about the leasing industry practices indicate:  
 
1. The bank can easily check equipment FMV in one invoice during the initial 
negotiations and due diligence with a prospective vendor. The contract for a MLA 
contract occurs well before any deal multiples into thousands of equipment purchases and 
leases;  
 
2. The leasing industry, as standard practice, trains their booking agents to cursorily  
check equipment’s FMV against single submitted invoices.  
 
Both points invalidate Sterling’s claim that they do not, in practice, or cannot 
pragmatically check the FMV of “small ticket equipment leases.” 
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The looming question now is, must Sterling Bank, from an accounting perspective, 
determine the FMV of equipment before purchases of equipment for “small ticket finance 
leases?” Is the determination of the FMV and the identification and unbundling of 
services as separate from equipment required by FASB 13 and the SEC?  The answer is a 
resounding, “yes.”      
 
V. Sterling National Bank Must Know the Fair Market Value of Equipment and 
Apply EITF 00-21   
 
According to FASB 13, the accounting rules for leasing, at the inception of any lease, the 
fair market value (FMV) must be known by the lessor and used by them as the basis for 
any equipment lease.16  EITF 00-21 (2003) further defines this requirement and adds 
additional burdens for determining equipment’s FMV on the lessor, in this case, Sterling 
National Bank. The FMV must be determined with what FASB EITF 00-21 calls 
“Vendor’s Specific Objective Evidence” (VSOE).  This determination of FMV is key to 
the EITF 00-21 lease accounting requirements. Read quotation taken from EITF 00-21, 
#16, below regarding the determination of FMV and VSOE:  

 
Contractually stated prices for individual products and/or 
services in an arrangement with multiple deliverables should 
not be presumed to be representative of fair value… Fair 
value evidence often consists of entity-specific or vendor-
specific objective evidence (VSOE) of fair value. As 
discussed in paragraph 10 of SOP 97-2, VSOE of fair value is 
limited to (a) the price charged for a deliverable when it is 
sold separately or (b), for a deliverable not yet being sold 
separately, the price established by management having the 
relevant authority (it must be probable that the price, once 
established, will not change before the separate introduction 
of the deliverable into the marketplace). The use of VSOE of 
fair value is preferable in all circumstances in which it is 
available. Third-party evidence of fair value (for example, 
prices of the vendor's or any competitor's largely 
interchangeable products or services) is acceptable if VSOE 
of fair value is not available.17 

 
According to EITF 00-21 rules, a lessor must first determine whether separate units of 
accounting, such as services versus equipment cost, exist in the equipment lease. Next, if, 
upon using EITF 00-21 guidance, independent units of accounting are indicated, these 
units must be separated (“unbundled”) and booked separately. Not unbundling earnings 
from services versus income from equipment sales or purchase cost results in a mistiming 
of earnings according to FASB and the SEC.  
 
SEC Enforcement against Xerox was based on Xerox’s mistiming of earning resulting 
from their bundling of services with equipment. The April 11, 2002 SEC headline read, 

                                                 
16 Refer to footnote #1 
 
17  (Source: http://www.iasplus.com/resource/00-21_draft.pdf). 
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“Xerox Settles SEC Enforcement Action Charging Company with Fraud, Agrees to Pay 
$10 Million Fine, Restate Its Financial Results and Conduct Special Review of Its 
Accounting Controls.” The press release stated: 

 
The complaint alleges that several of the accounting actions 
related to 
Xerox's leasing arrangements. Under these arrangements, the 
revenue stream from Xerox's customer leases typically had 
three components: the value of the "box," a term Xerox used 
to refer to the equipment; revenue that Xerox received for 
servicing the equipment over the life of the lease; and 
financing revenue that Xerox received on loans to its lessees. 
Under GAAP, Xerox was required to book revenue from the 
"box" at the beginning of the lease, but was required to book 
revenue from servicing and financing over the course of the 
entire lease. According to the complaint, Xerox relied on 
accounting actions to justify shifting more lease revenue to 
the "box," so that a greater portion of that revenue could be 
recognized immediately.18 

 
Without clearly understanding the equipment FMV through VSOE, services not delivered 
until years from lease inception can be improperly booked as “equipment” at the 
beginning of the lease.  In order to determine the proper accounting procedure – whether 
to separate the services and equipment as independent units of accounting or not – the 
lessor, by necessity, must determine the FMV by VSOE as the first step. Yet Sterling 
Bank employees and in-house legal staff have claimed they had no need to know the 
value of the equipment as the lease was a “finance lease.” However, no such exemption 
exists in the FASB 13, EITF 00-21 or higher literature. The equipment lease, in this case, 
is booked as either an operating lease or a direct financing lease according to FASB 13. 
Both types of leases require the application of EITF 00-21. 
  
The SEC Staff have stated public companies, such as Sterling, must seek Vendor Specific 
Objective Evidence of the fair market value of equipment versus services in leases as 
described in EITF 00-21.  
 
The SEC staff statements underscore the need for compliance, “the separation criteria in 
EITF 00-21 are not elective (emphasis mine), and items meeting the separation criteria 
under EITF 00-21 may not be combined or accounted for as a single unit of 
accounting.”19  
                                                 
18 (Source: http://www.sec.gov/news/headlines/xeroxsettles.htm , April 11, 2002) 
 
19 See “2003 AICPA National Conference on Current SEC Developments: Compendium of Significant 
Accounting and Reporting Issues;” “The SEC staff reminded companies that footnote 3 to paragraph 4 of 
EITF 00-21 requires leased assets within arrangements with multiple deliverables to be accounted for 
separately under FASB Statement No.13, Accounting for Leases, regardless of whether the leased assets 
meet the separation criteria under EITF 00-21. For example, when leased as part of a software 
arrangement, including a customized build-to-suit software system, hardware or equipment and 
any related executory costs are required to be accounted for separately under FAS 13.”  
 
“The SEC staff also discussed the implications of paragraph 14 of EITF 00-21, which limits the 
amount of revenue that can be allocated to a separate delivered element to the amount of non-contingent 
consideration. In some cases, this may result in the allocation of little or no revenue 
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To meet EITF 00-21 criteria, it is obvious that a company must first look at the 
equipment value underneath the paper before it can comply. It is not a creditable excuse 
for Sterling to now say, “When we booked $43,000 or $48,000 per lease in the first year 
of the 5 year lease, we did not know that the value of the Medicus computer we 
purchased and leased was only worth $1,100, and the rest represented payment for future 
services.”    
 
VI.  According to FASB 13 and EITF 00-21 Guidance: Sterling National Bank is 
Required to Unbundle Services and Equipment--Even If There Are Two Separate 
Contracts, One for Services and the Other, for Equipment  
 
OCC, likely based on Sterling’s defense, emphasizes, in their May 5, 2006 letter, the 
separate contracts involved in this case: one with Medicus for services and the other, the 
equipment lease with Sterling. OCC writes:  
 

The bank advises that your complaint filed is unrelated to the 
equipment lease for which the bank financed, but stem from 
problems with the marketing services that were promised to the 
Lessee by the supplier of the equipment, Medicus Marketing, 
L.L.C.  These marketing services were to be provided pursuant to a 
separate contract between the Lessee and Medicus.  The bank states 
it is not, and never has been, a party to the marketing contract.  
Therefore, the issues with the marketing services are unrelated to 
the Lessee’s obligations pursuant to the lease for the equipment.20   

 
Although separate service and lease contracts were signed, (one for Medicus services and 
the other, Sterling equipment leases),  EITF 00-21 specifically states that despite having 
separate contracts, lessors and vendors must still look for the VSOE to determine if 
separate accounting units are to be applied. EITF 00-21, #2 cites, (emphasis mine) 
“…separate contracts with the same entity or related parties that are entered into at 
or near the same time are presumed to have been negotiated as a package and 
should, therefore, be evaluated as a single arrangement in considering whether 
other are one or more units of accounting.” 21 
 
Supporting the notion that the suite of contracts lessees signed were a single, bundled 
arrangement, is: one, the Medicus Service and Guarantee Contracts were first presented, 
signed and dated by Lessees in a single group that included the Sterling Equipment 
Lease; and two, Sterling’s Lease was the single nexus for payment by lessees according 
to all three contracts. The language in the three Medicus/Sterling “bundled” services and 
equipment contracts presents one unified deal:  
                                                                                                                                                 
to a delivered element. The SEC staff emphasized that even though a loss may be incurred on a 
delivered element as a result of contingent consideration, the separation criteria in EITF 00-21 
are not elective, and items meeting the separation criteria under EITF 00-21 may not be 
combined or accounted for as a single unit of accounting.”  
See http://www.securitization.net/pdf/2003_AICPA_Conference_Compendium.pdf 
 
20 See Exhibit A. 
 
21  (Source: http://www.iasplus.com/resource/00-21_draft.pdf). 
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1. Medicus Marketing and Advertising Agreement—In section one, under “Payment   

Terms,” this contract instructs lessees to make payments according to the lease, 
quoting $43,000 or $48,000 as the amount. The Marketing contract states, “Payment 
shall be made in accordance with finance documents.(in other words, the lease, 
clarification and emphasis mine).”  See Exhibit F. 
 

2. The Sterling “Equipment Lease” --stated the monthly payment amount to be paid for 5 
years; and included a “Schedule of Equipment” with no line item prices but whose 
bottom line price of $43,000 or $48,000 conforms with the Medicus Marketing and 
Advertising Agreement instructions to follow the finance document. See Exhibit E. 

 
3. Medicus Warranty Agreement – Under section two, “Financing,” this contract 

mentions a customer’s use of a “finance company…to secure Medicus Marketing 
services.” The contract states,“Your practice will be responsible for making payments 
directly to the finance company used to purchase the Medicus Marketing/Training 
program” (emphasis mine).  See Exhibit G. 

 
If a finance company was involved, according to the contracts, a customer would pay 
them, not Medicus, the $43,000 or $48,000 for Medicus services. No monies were to be 
paid directly to Medicus Marketing. Upon present examination of the three contracts, was 
it ever plausible for Sterling to believe that 5 years of services were going to be delivered 
by Medicus at no cost to the lessee?22  
 
 The language in the three contracts indicate that only the Sterling Bank Lease was 
intended by all parties –Lessee, Sterling and Medicus--to pay for a bundled services and 
equipment arrangement.  

 
The problem for lessees was that at the signing of the lease, only two parties—Sterling 
Bank and Medicus—knew all the costs of the services and equipment were attributed 
solely to the equipment.  
 
Lessees first saw the “Schedule of Equipment” at lease signing. See Exhibit D1. No 
prices or costs are listed. Compare the equipment schedule lessees received to the actual 
invoice Sterling received from Medicus, See Exhibit D2. One immediately notes that 
unlike the equipment schedule given to lessees, the Sterling’s original invoice included 
all the equipment prices. Sterling apparently retyped it and created its own, separate 
“Schedule of Equipment” for lessees which excluded all prices. It was not until after 
lease signing, when lessees saw the Sterling invoice with line item prices, that lessees 
first understood that the $43,00 or $48,000 amount they thought they had paid for 

                                                 
22 The Warranty contract in a section called, “Services Provided,” states, “Services provided by Medicus as 
a part of the Marketing/Training program and this agreement but not limited to will include: onsite training, 
direct mail (10,000 pieces …on a 5 week cycle…for a total of 260,000 pieces in 5 years), radio spots, 
internet marketing, web design…newspaper & yellow page ads…sales coaching, technical support and an 
over all evaluation of your practice and procedures.” Medicus consistently described its services, as stated 
in the Warranty Agreement quote, in sales literature, its web site and Marketing and Warranty contracts. 
Medicus Marketing’s descriptions of themselves-- that they were selling mostly services and little 
equipment-- is unlikely to have been unknown to or missed by Sterling.                           
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services and equipment were fraudulently applied to only equipment by Sterling and 
Medicus.  
 
The Sterling invoice listed, for example, the cost for the Dell desktop, Optiplex 170L at 
$3,000—a price which was 6 times its widely known fair market value of $495.23 Unlike 
Sterling Bank, lessees had no opportunity to make such determinations of excessive costs 
of individual items. Lessees were buying a single bundle of services and equipment for 
$43,000 or $48,000. No contract or other information informed lessees otherwise before 
lease signing.  
 
Only Medicus and Sterling Bank had, or should have had, the advance knowledge that a 
simple computer worth $1,100 would “bundle,” and therefore hide, the entire value of 
services ($41,900 or $46,900) that were to be delivered over 5 years of the lease. 
Sterling’s boiler plate vendor contract from the Norvergence case suggests that Sterling, 
not lessees, not only had the opportunity, but did negotiate the price they paid Medicus 
for the computers.24  
 
Moreover, when lessees started complaining to Sterling about Medicus’s failure to 
deliver services, Sterling had the contractual option in its “recourse program” to force 
Medicus to buyback its leases or to withhold certain monies as a discount. 
How much money did Sterling hold-back or receive in discounts in the Medicus leases? 
If Sterling accepted monies back from Medicus based upon defaults in the portfolio, 
which is a standard option in Sterling’s vendor contract, how can Sterling continue to 
pursue collection of the full lease amount from lessees?  
 
A Texas Judge, upon learning that another leasing company held back monies and 
collected refunds from Norvergence while still charging lessees the full lease 
amount, immediately issued sanctions against the financial institution.25   
The Judge discovered monies were, in effect, being “kicked back” from 
Norvergence to the leasing company upon lessee defaults, without knowledge of 
or financial credit to the lessee. In essence, the Court was upset because the 
financial institution continued to pursue full lease amounts from defaulting lessees 
despite having received refunds and discounts from Medicus for the same leases.  
 
The Judge’s Order for Sanctions states: 

                                                 
23 The Appraisal Report, see Exhibit B of this white paper, states, “The desktop personal computer is a tier 
three machine and significantly overpriced compared to the Dell desktop in Exhibit 2 - Optiplex 170L.” See 
pages 15 and 17 of the Appraisal. 
   
24 As stated in footnote # 3, contracts indicate Sterling—and importantly, not the lessee-- negotiated the 
final price of the equipment that they would eventually purchase and lease. As example, the Sterling and 
Norvergence “Private Label Vendor Agreement” states, “SNB (Sterling National Bank, clarification 
mine), will supply you with the rates it will offer to determine the purchase price for Equipment and 
associated Lease, which rates are subject to change by SNB upon notice to you…For approved 
applications, after SNB receives within two business days in satisfactory form, the documents and 
information listed below, it will pay you the agreed upon purchase price (emphasis mine).”  
  
25  See  http://www.lesseerights.org/SOS_Order.pdf ; Specialty Optical vs. IFC Credit Corp; County Court, 
at Law number 3; Dallas County, Texas-- Cause number 04-04187-C 
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ORDERED that IFC Credit Corp. (“IFC”) shall send letters to all 
lessees against which it has made claims under leases or rental 
agreements acquired from NorVergence and explain to each 
lessee the precise amount of money that was delivered to 
NorVergence for the lease, as well as what amount was held 
back, the basis for such holdback, and the manner in which the 
holdback was applied in the accounting records of IFC.26 

 
Sterling’s standard vendor agreement has similar “hold-backs” and discounts 
upon lessee defaults as did IFC and Norvergence. Sterling’s Master Program and 
Private Label Agreements with Norvergence included what Sterling called its 
“Recourse Facility” for Norvergence. This contractual arrangement designates 
Sterling’s ability to freely elect to collect “kick-back” payments from 
Norvergence, in the form of “discounts” after a lessee signs a Sterling lease.27 
Similar to the FTC/Norvergence kick-back scheme, Sterling lessees were unaware 
of these payments between Sterling and Norvergence post their signing a lease. 
 
In the Norvergence/Sterling contract, under the section, “Terms and Conditions of the 
Recourse Facility,” Sterling refers to themselves as “Lessor” and Norvergence as 
“Vendor.” Sterling writes (all emphasis is mine): 

 
Recourse lease term: term shall be 24 months unless 
specified by Lessor.  At the end of the 24 months, Lessor 
can retain the Lease by discounting the remaining term 
or reassign the Lease back to the Vendor with no further 
obligation.  If the Lessor decides to discount the remaining 
term or partial term, Lessor shall present value the remaining 
rental payments at the then agreed upon discount rate and 
forward the amount to the Vendor. 
 
Recourse Line:  Total funding under the Recourse Line is 
$250,000.  The amount may be increased from time to 
time at Lessor’s sole discretion… 
 
Discount rate:  Discount rate shall be 11.5%... 
 
Buyback Procedures:  For any transactions funded under the 
recourse program, if a lessee becomes 60 days delinquent on 
its payment obligation, within 10 days notice NorVergence 
must either purchase the lease back at the then Lessor’s net 
investment in the lease plus any accrued late fees, taxes and 
interest or substitute a rental agreement with a like payment 
amount for the remaining term.28   

 
 

                                                 
26 Ibid. 
 
27 See NJ Bankruptcy document;  Nor/FTC/PBN 0002687 
 
28 The Norvergence/Sterling contract page regarding Sterling’s “Recourse Program Facility” is found in NJ 
Bankruptcy document; Norv/FTC/PBN 0002687 
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Sterling’s lessees are similarly unaware of any kick-back arrangement Sterling 
may likely have with Medicus. For example, in a dunning letter Sterling wrote to 
a lessee, there is no mention of Sterling possibly collecting refunds or additional 
discounts from Medicus in connection to the lessee’s default. Sterling’s demand is 
for the unequivocal full amount of the lease: 
 

While Sterling regrets that you are disappointed with the service 
provided by Medicus, we must point out that the leased 
equipment was financed independent of the services provided by 
Medicus…Accordingly, any issue you have with Medicus 
services or the equipment provided by Medicus must be taken up 
with Medicus.  Lease payments remain due and owing to 
Sterling pursuant to your lease.  If you choose to pursue any 
rights you may have against Medicus that include repayment of 
the Sterling lease, we will accept full payment and mark your 
lease as satisfied.  However, absent either full payment on the 
lease or timely receipt of lease payments, Sterling reserves the 
right to enforce its remedies pursuant to paragraph 12 of the 
lease agreement, including the institution of legal proceedings to 
recover damages against your company and any guarantor.29   

 
As this white paper abundantly makes clear, Sterling incorrectly claims in this 
letter to be an arms length 3rd party and also wrongly asserts that the lessee 
independently chose Sterling. They wrote, “Sterling played no role in the decision 
of your company to lease the equipment or otherwise retain the services of 
Medicus.”  
 
However, on the Sterling web site in “Introducing the Sterling Bank Leasing 
Vendor Group,” their relationship with vendors, as they publicly describe it, is 
hardly construed as arms length. Since Sterling’s says they are “dedicated 
to…enhancing the marketing efforts of our vendor clients;”, we, therefore, 
assume they are also “enhancing the marketing efforts”of Medicus.  
 
Sterling continues, “Our Vendor Group has the experience and knowledge of 
leasing you (the vendor, like Medicus, clarification mine), need to close the sale 
and receive payment quickly.”30 Sterling further promises, “to work closely with 
your sales force (the vendor, like Medicus’s sales force, clarification mine,) to 
close deals, expedite purchase orders, documentation, and provide information 
and guidance on leasing issues. Our services include: Immediate lock up of 
sale....”  
   
The historical record will likely show that when Medicus services were going 
undelivered and defaults started rolling in, unbeknownst to lessees, Sterling began 
pursuing their buy-backs, discounts and refunds from Medicus, even while seeking full 
payments from lessees. 

                                                 
29 Sterling dunning letter dated, March 9, 2006, was sent to lessee Dr. Lance S. Rawlings,  
Rawlings Chiropractic, South Sandy, Utah. Letter is available upon request to author. 
 
30 Go to  http://www.sterlingbankleasing.com/vendor.cfm  
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It was the “side agreements” between Sterling and Medicus Marketing, unknown to 
lessees—included in the Master Program Agreement, Private Label and Recourse 
Program-- that allowed for kick-backs and valuation fraud to occur. Substitution of 
invoices; undisclosed equipment pricing and side deal payments between Sterling and 
Medicus were acts of omission which tricked and cheated lessees. With this 
aforementioned information, lessees would never have willingly signed up for the 
Medicus’s bundled services and equipment deal as an “equipment rental.” 
 
VII. Art Science Research Laboratory Unbundles Medicus/Sterling Leases 
Following EITF Guidance: The VSOE Procedure Required By FASB 13 and EITF 
00-21 That Sterling and Medicus Failed to Do   
 
Art Science Research Laboratory hired a licensed appraiser to seek VSOE on the Sterling 
National Bank/Medicus equipment leases in order to unbundle Medicus services and 
equipment in the Sterling Leases. See Exhibit B. The results prove these leases were in 
fact bundled services with equipment, which should have been determined as 
independent units of accounting for both Medicus and Sterling National Bank.  
 
The Medicus equipment (a simple computer) FMV value was only $1,100. Since the 
invoiced purchase price of the computer was either $43,000 or $48,000, the balances of 
$41,900 and $46,900 are separate units of accounting for services and should not be 
booked as equipment cost. In the business arrangement and contracts between Sterling 
and Medicus, a scheme was set up whereby both companies are in violation of FASB 13 
and EITF 00-21 accounting standards.  
 
It was these accounting irregularities, of failing to follow VSOE in EITF 00-21, that 
directly led to the defrauding of the Medicus lessees. If Sterling had practiced correct 
accounting principles, and determined the equipment’s FMV before making its contract 
with Medicus to buy a portfolio worth millions of dollars in future equipment based 
leases, Sterling would never have entered into this deal with Medicus and lessees would 
not have been defrauded. The same Medicus deal, but with unbundled services, and 
equipment with the proper timing of booked earnings, would have made the Medicus deal 
economically unviable to Sterling. 
 
If compliant with EITF 00-21, Sterling would be required to book only $1,100 (plus 
earned interest) in year one as equipment cost. Sterling would then have to carry the 
balance, the $41,900 and $46,900 earning for services, and spread it out over 5 years 
along with earned interest. The $41,900 and $46,900 spent by Sterling in year one of each 
lease would be unprofitable if carried years in advance of when it could legally be 
booked as earned income.  
 
According to equipment industry computer modeling, the high interest rate offered by 
Medicus and the high credit ratings of the lessees, with its promise of large profit, was 
worth the risk only if Sterling turned a willfully blind eye to the equipments’ FMV, and 
the entire cost in year one --$43,000 and $48,000--was booked as only equipment. 
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VIII. Sterling Bank’s Actions in the Medicus Case Are Part of a Larger Pattern of  
Behavior 
 
Especially astonishing about Sterling being party to the Medicus/IBD bundling scheme is 
the fact of its involvement in the same bundling scheme over the past four years. When 
signing a Medicus Marketing Master Lease deal in 2005 to purchase hundreds of $1,100 
equipment for $43,000 or $48,000 each, they were already in litigation, and subject to 
possible enforcement by FTC and other agencies, over two other similar frauds: 
Norvergence and TNG.  FTC, US Federal prosecutors, a dozen State Attorney Generals; 
and TX and NJ Bankruptcy Courts are still investigating the Norvergence and TNG cases 
(is the Medicus/IBD case far behind?); Sterling was prominently involved in all three.  
 
In the Norvergence fraud (2002-2003), Sterling and 42 other banks signed a Master Lease 
Agreement with Norvergence. 11,000 equipment leases bundled $500 or $1,500 
equipment with five years of phone services. Banks, including Sterling, purchased the 
bundled services as “equipment” with invoices up to $240,000 -- 100 to 1000 times the 
FMV of the equipment.31 11,000 small businesses, churches and not-for-profits, including  
a Girl Scout Troop, lost millions of dollars due to this fraud.   
 
In the TNG fraud (2004), Sterling Bank—one year after the Norvergence scam--pays 
TNG $30,000 to $80,000 per lease for equipment with FMV of $1,000 bundled with 
years of marketing services.32 Sterling has claimed in both the Norvergence and TNG 
scams that they were victims. Now, four years later, in the 2005 Medicus case, does 
Sterling have the nerve to claim themselves victims again? A pattern emerges on the part 
of Sterling Bank. How can Sterling claim innocence about either the need to know 
equipment values or FASB EITF 00-21 requirements especially after the Norvergence, or 
the TNG fraud cases?  
 
IX. Other Consequences For Sterling Resulting From False Valuations of 
Equipment—Insurance Fraud, Property Tax Fraud and Inadequate Loan Loss 
Cash Reserves  
 
Sterling Bank and other lessors forced lessees to insure “equipment” or charged lessees 
fees for their insurance, which was, in fact, insurance for services with a little equipment.  
 
We informed American Lease Insurance, the insurance company Sterling Bank uses, that 
the FMV of the Medicus equipment they were insuring for Sterling was  worth only 
$1,100-- not $43,000 or $48,000, as Sterling Bank had claimed. American Lease 
Insurance immediately called Sterling to cancel the coverage on the Medicus Leases. 
They asked Sterling to return the improperly collected fees to lessees. American Lease 
Insurance told us they informed Sterling Bank, that “we don’t insure services.”  
 
                                                 
31 See "The Role Of Leasing Companies in the Norvergence Fraud": Report Prepared For Equipment 
Leasing Association: The Fourth Annual Investors' Conference on Equipment Leasing Finance and 
Securitization, by Rhonda Roland Shearer. Report includes Appraisal Report on Norvergence equipment 
done by a licensed appraiser. Go to  http://www.asrlab.org/temp/ELA_Report.pdf  
 
32 Art Science Research Laboratory has commissioned an appraisal of the TNG equipment to determine a 
more precise fair market value. 
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Bottom line—lessees, without alternative insurance must pay Sterling in this leasing 
scam insurance fees on $43,000 and $48,000 for equipment with an actual value of only 
$1,100. In addition, Sterling induced lessees to pay unconscionable amounts of State 
Personal Property Taxes on their computers. The same false valuations of assets also 
determined that lessees will pay 2 times the total FMV of the $1,100 computer in personal 
property tax. Sterling illegally reported services in Medicus leases (what they prefer to 
call “income streams”) to State Tax Departments as property. 33    
 
Beyond insurance fraud and property tax fraud, another potential consequence for 
Sterling results from the misallocation of income from services as equipment. A retired 
partner at a Big 4 accounting firm, and an expert in leasing, states that contracts for 
services would have a “much reduced likelihood for collection.” Services, as the 
underlying basis for leases, were just “not acceptable in terms of collectibility.”  
 
The expert’s conclusion? “The higher risks that Lessors took in front-loading service in 
leases would have required much higher loan loss reserves on their balance sheets than 
for equipment leases.” Therefore, Sterling Bank has likely not maintained the proper 
levels of loan loss reserves during the years of their participation in the purchase of 
Norvergence, TNG and Medicus/IBD Lease portfolios, from 2003 to 2005.34 
 
Conclusion 
 
Both the requirement for EITF 00-21 compliance and the SEC priority for proper revenue 
recognition are widely known and make it difficult for Sterling to credibly claim 
ignorance. Throughout the Internet, the SEC filings of public companies clarify, by the 
2003 deadline of when SEC required EITF 00-21 to be applied, whether or not  
EITF 00-21 has any impact on their corporate earnings or accounting practice and explain 
how they have reached compliance. See, one example, the Ricoh Company Ltd.’s SEC 
20F, June 30, 2004 filing:   
 

Ricoh enters into arrangements with multiple elements, 
which may include any combination of products, 
equipment, installation and maintenance. Ricoh allocates 
revenue to each element based on its relative fair value if 
such element meets the criteria for treatment as a separate 
unit of accounting as prescribed in the Emerging Issues 
Task Force Issue 00-21("EITF 00-21"), "Revenue 
Arrangements with Multiple Deliverables".  

 
Pursuant to EITF 00-21, the delivered item in a multiple 
element arrangement should be considered a separate unit 

                                                 
33 Refer to page 5 of this white paper which gives a specific example of the overcharging by Sterling of 
personal property tax and insurance fees. Sterling expects one lessee to pay a total of $5,147.35 for 5 years 
of personal property tax and insurance for a $1,100 computer. Also, see Exhibits C1 and C2.  
  
34 This particular leasing expert would not speak on the record because several of her firm’s clients have 
been involved in the Norvergence fraud. FASB 13 and EITF 00-21 experts, who have worked on FASB 
committees, will go on the record about the need for the proper application of EITF 00-21 by Sterling 
Bank. Names and contact information from individual experts can be obtained through us upon your 
request. 
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of accounting if all of the following criteria are met: 1) a 
delivered item has value to customers on a stand-alone 
basis,  2) there is objective and reliable evidence of fair 
value of an undelivered item, and 3) the delivery of the 
undelivered item must be probable and controlled by Ricoh 
if the arrangement includes the right of return. The price 
charged when the element is sold separately generally 
determines fair value. Otherwise, revenue is deferred until 
the undelivered elements are fulfilled as a single unit of 
accounting. EITF 00-21 was effective for revenue 
arrangements entered into after June 30, 2003. EITF 00-21 
did not have a material effect on Ricoh's financial position 
or results of operations.35 

   
Proper timing of earnings, as a major priority for the SEC, directly impacts Sterling 
National Bank as a publicly traded company. Services and equipment were not separated 
upon inception of the Sterling/Medicus Leases as required by the SEC. Upon VSOE 
examination, the unbundling of Medicus services and equipment meet the EITF 00-21 
standard of what should be booked as independent units of accounting.  
 
Beside Sterling Bank’s numerous claims that they did not need to determine the FMV of 
the Medicus computers, prima facie evidence shows that Sterling contradicted itself as to 
the equipment’s FMV. The bank’s public litigation documents state the value of the 
Medicus computer as $5,000 in one place and as $43,000 and $48,000 in invoices.36 If 
Sterling National Bank doesn’t know the FMV of the Medicus equipment, we can fairly 
assume they did not properly unbundle the services and equipment or properly time the 
booking of income from services.  
 
Therefore, Sterling’s earnings for services were mistimed--$41,900 and $46,900 for each 
lease, multiplied by numerous leases. This conclusion does not include the further need 
for restatements of earning resulting from the millions of dollars booked in Sterling’s 
portfolios of Norvergence and TNG bundled leases, 2003-2004.  
 
Violations of accounting standards, such as the mistiming of earnings, and misstating 
asset values are a basis for civil litigation and criminal enforcement. Surely the OCC 
requires National Banks to maintain standard accounting practices for revenue 
recognition and loan loss reserves as well as to accurately state the FMV of assets they 
purchase.  
 
The violations of accounting practices are the core of our complaint to the OCC.We ask 
the OCC to vigorously investigate our charges of Sterling National Bank’s misconduct 
which includes insurance and property tax frauds. We are copying this white paper to 
New York Senators and Congress persons and all members of the House and Senate 
Banking Committees.  
 

* * * * * * * * * * 
 
                                                 
35 (Source: http://www.ricoh.com/IR/financial_data/annual_report/ar/04/ar09.pdf ) 
 
36  See footnote #4  
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Comptroller of the Currency 
Administrator of National Banks 

May 5,2006 

Rhonda Shearer 
62 Greene Street, 3rd Floor 
New York NY 100 12 

Re: Casef! 528300 Representing Dr. Samilcl Carr 
STERLING NATIONAL BANK 

Dear Ms. Shearer: 

The Office of the Comptroller of the Currency (OCC) is responding to your letter regarding the 
above-mentioned bank. The focus of the OCCYs review of consumer complaints against national 
banks is to determine whether the banks' actions are consistent with banking statutes, regulations 
or any policies that are applicable to nationally chartered banking institutions. 

In your correspondence with this agency, your client expressed concerns regarding marketing 
services contract with MedicusDBD. You indicate that the company sent prospectus indicating 
that the service came with a money back guarantee within 6-months, you were not satisfied. You 
state you requested a copy of the contract prior to signing and the company sent a warrantee 
agreement along with a lease agreement through Sterling Bank. 

You state that you signed the contract and the company delivered a computer with three contracts 
to sign. You state the documents were the warrantee agreement, the lease agreement, and a 
marketing agreement. You state that the company did not provide the services advertised and 
only received minimal consulting and did no direct mailing, and no marketing that resulted in any 
new patients. You reqmsted a refmd according to the terms of the warranty contract, however 
the company refused the request. In addition, the bank continues to bill for the monthly 
installments for the computer equipment. You are seeking assistance in your getting the money 
returned that was paid out on the lease, plus attorney fees, and cancellation of the lease. 

Customer Assistance Group, 1301 McKinney Street, Suite 3450, Houston, Texas 77010-9050 
Phone: (800) 613-6743, FAX: (713) 336-4301 
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Introduction and Scope of Expert Report 

I am preparing this expert report for the use of and at the request of Rhonda Shearer, President of 

Art Science Research Laboratory, Inc.  This report will outline the methodology to be employed in 

determining the end-user fair market value for equipment owned by Dr. Michael Taylor at Taylor 

Rehabilitation and Wellness Center in Chicago, IL, Dr. Kevin Dibella at  Dibella Chiropractic in 

Gastonia, NC, and Lawrence Rawlings of Rawlings Chiropractic.  Also a part of this report will be an 

analysis of the hardware features and software programs of each desktop computer. 

 

All valuations will take the form of a summary desktop report.  We will report the Fair Market Value 

of the desktop hardware as of October 1, 2005, May 1, 2006 and January 1, 2007.   Drs. Michael 

Taylor, Kevin Dibella and Lawrence Rawlings sent their computers to me during the month of April 

to be inspected to see if they matched the respective invoices from Medicus Marketing.  Also, I have 

received by fax copies of the invoices from Drs. Taylor, Dibella and Rawlings.  All of the equipment, 

analysis and fair market values are shown in Exhibit 1 to this report.  There will not be any value for 

freight and installation in my analysis.   

 

Exhibit 2 contains the invoices for the equipment and a page from a fall Dell catalog showing an 

Optiplex 170L which is similar to the equipment purchased by the doctors.  However the doctor’s 

equipment were clones – meaning they could have been assembled at a PC store and would be 

considered Tier 3 equipment – the value would be considerably less than a brand name similar asset.   

 

Exhibit 3 is a report from a software program submitted by Microsoft that indicates that the 

Microsoft Office 2003 on Dr. Michael Taylor’s machine was not valid license for that machine.  The 

software was not available at the time of the inspection of the other machines.  It is highly suspected 

that the report would have indicated that they were not valid licenses as well. 

 

Qualifications 

I started my career in 1966 with IBM as a Marketing Representative selling midrange and mainframe 

systems to upgrade accounts in Los Angeles, California.  After leaving IBM, I worked for over four 

years with ITEL Corporation releasing large IBM mainframe systems and peripherals until 1975.  I 

then started Saddleback Marketing with another former ITEL salesman and we acted as an 

independent computer broker and lessor for IBM and PCM equipment until May 1980.  At that time, 

I started Daley Marketing Corporation as a computer broker and lessor operation, and then in 1985, 

I stopped all brokering and leasing activities and dedicated the company to publishing fair market 

values and other related information about the computer industry.  I started publishing residual 
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values for the computer industry in 1987.  Both reports are still being published today with more 

than 2,000 subscribers worldwide having access to the data.  

 

I was the president of Daley Marketing Corporation (DMC) from 1980 until 2001 when I purchased 

Computer Economics, Inc (CEI).  I subsequently sold CEI on April 1, 2005 this year to concentrate 

on the improving and expanding the fair market value reports, residual value reports, IBM price list 

and other reports for the industry.  I continue to publish the Computer Price Guide, a quarterly 

report, started by Computer Merchants in 1979.  This report now covers all three reports published 

by DMC Valuations plus DEC equipment. 

 

I am also the president of DMC Consulting Group and an Accredited Senior Appraiser with the 

American Society of Appraisers for the discipline of Machinery and Equipment and have successfully 

participated in the Society’s mandatory re-accreditation program and formal re-accreditation is 

granted until April 16, 2009. 

 

I have appraised everything from modular furniture to satellite stations and PC’s to OC48 telecom 

equipment but my specialty is writing appraisals for the computer industry.  I have written appraisals 

for one machine and for a portfolio of equipment over $1 billion.  I have appraised a number of large 

portfolios of equipment for: the Internal Revenue Service; the U.S. Department of Justice, Tax 

Division; various lessee’s; and lessors.  I have testified in federal court, district court, bankruptcy 

court and various tax courts relating to some of these cases.   I have also completed a large number 

of appraisals for Fortune 1000 companies.   

 

My Curriculum Vita is attached as Exhibit 4 and Chuck Farner’s as Exhibit 5.   

 

Overview of Report 

This expert report will define the terms and methodologies to be used in the determination of fair 

market value as defined on page 5 of this report.  Adherence to the code of ethics and the 

requirement and standards of Uniform Standards of Professional Appraisal Practices and the conduct 

of an appraiser as a member of the American Society of Appraisers is strictly followed for the 

creation of this report. 

 
Purpose and Use of this Expert Report 

The purpose of this expert report is to provide an independent valuation opinion with regard to the fair 

market value of equipment installed at Taylor Rehabilitation and Wellness Center, Dibella 
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Chiropractic and Rawlings Chiropractic. Also this report will examine the software that was to be a 

part of each system and comment on the existence and the software and its viability.   

 

The fair market valuation will be done through the use of researching industry publications, the 

marketplace, and applying my 20 years of expertise to determine the fair market value to the 

equipment identified in Exhibit 1.  This report and equipment schedules should be used as an opinion 

of value as of May 2006 date.   

 

The end-user value is the price the user would pay to a vendor, computer broker or lessor for the 

equipment in an arms length contract subject to the definition of fair market value (FMV) listed later 

in this report.  The end-user installed valuation represents on average what the user can expect to pay 

for like equipment in the specific timeframe requested. 
 
The software analysis was done by a technical consultant that has over 30 years in programming and 

has written software programs for DMC Consulting on related companies for over 20 years.  He is 

proficient in all aspects of computer software and operating systems software. 
 
 
Objective and Valuation Date of Report 

The objective is to give an opinion of value of the fair market value of equipment on the various dates. 

 

Definition and Premise of Value  

“End-User Fair Market Value” (FMV) is defined as the estimated amount, expressed in terms of 

money, that may reasonable be expected for an installed property in an exchange between a willing 

buyer and a willing seller, with equity to both, neither under any compulsion to buy or sell, and both 

fully aware of all relevant facts as of a specific date.  Additionally Implicit in this definition are the 

consummation of a sale as of a specified date and the passing of title from seller to buyer under 

conditions whereby: 

1. payment is made in terms of cash in United States dollars or financial arrangements 

comparable thereto, and; 

2. the price represents the normal consideration for the property sold unaffected by special or 

creative financing or sales concessions granted by anyone associated with the sale. 

 

Description of Subject Computer Assets 

The detail of the subject computer assets is listed in Exhibit 1.  There was an inspection of the assets 

and the reports are detailed in Exhibit 1.  It will be assumed that all of: 
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• The equipment was under a normal maintenance agreement from the manufacturer since it was first 

installed. 

• The equipment was up to its current engineering level. 

• The equipment was in a proper room environment and subject only to the normal wear and tear of such 

use. 

• The equipment was used for normal business applications. 

 

Approaches to Value 

The generally accepted approaches to tangible personal property valuation include the income 

approach, cost approach and the market approach.  The following outlines these various approaches 

to value. 

 

Income Approach 

The income approach considers value in relation to the present worth of anticipated future benefits 

derived from ownership and is usually measured through the capitalization of a specific level of 

income, (i.e. net income or net cash flow).  The net income or net cash flow is projected over an 

appropriate period and is then capitalized at an appropriate capitalization or discount rate.   

 

While the cost approach and the market approach are readily applicable in many situations of 

computer equipment valuations, the income approach is less frequently applied since it is usually 

difficult to isolate a unique income stream. 

 

Cost Approach 

The cost approach measures value by determining the current cost of an asset and deducting for the 

various elements of depreciation, physical deterioration, functional obsolescence and economic 

obsolescence. This approach is based on the proposition that an informed purchaser would pay no 

more for computer equipment than the cost of producing substitute equipment with the same utility 

as the subject asset from the same manufacturer. 

 

The main definitions of cost are reproduction cost and replacement cost. Reproduction cost 

considers the construction of an exact replica of the asset. Replacement cost considers the cost to 

recreate the functionality or utility of the subject asset.  

 

The cost approach commonly measures value by estimating the current cost of a new asset, and then 

deducting value for various elements of depreciation, including physical deterioration and functional 
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and external obsolescence to arrive at the “depreciated cost new.” If the cost approach is used the 

appraiser must identify the specific percent deduction for each of the various elements defined to 

arrive at the fair market value.  

 

Hypothetical example: 

Thus: 100.0%  Current Replacement Cost New or Reproduction Cost 
Less:   65.0%  Physical Deterioration 
Equals   35.0%  100% * 1-65% = Estimated Fair Market Value 
Less:   30.0%  Functional Obsolescence from the above result 
Equals    24.5% (35% * 1-30%) = Estimated Fair Market Value 
Less:   20.0%  External Obsolescence from the above result 
Equals   19.6%  (24.5% * 1-20%) = Results in Fair Market Value 

 

This “cost” may be either reproduction or replacement cost. The logic behind this method is that an 

indication of the value of the asset is its cost (reproduction or replacement) less a charge against 

various forms of obsolescence (functional, technological and economic) as well as any physical 

deterioration. The following definitions for Physical Deterioration, Functional Obsolescence and 

Economic Obsolescence have been taken from pages 69 and 70 of “Valuing Machinery and 

Equipment: The fundamentals of Appraising Machinery and Technical Assets” published by the 

American Society of Appraisers, 2000. 

 
Physical Deterioration 

Physical deterioration is the loss in value or usefulness of a property due to the 

using up or expiration of its useful life caused by wear and tear, deterioration, 

exposure to various elements, physical stresses, and similar factors. 

 
Functional Obsolescence 

Functional obsolescence is the loss in value or usefulness of a property caused by 

inefficiencies or inadequacies of the property itself, when compared to a more 

efficient or less costly replacement property that new technology has developed. 

Symptoms suggesting the presence of functional obsolescence are excess operating 

cost, excess construction (excess capital cost), over-capacity, inadequacy, lack of 

utility, or similar conditions. 

Economic Obsolescence 
Economic obsolescence (sometimes called “external obsolescence”) is the loss in 

value or usefulness or property caused by factors external to the property such as: 

increased cost of raw materials; labor, or utilities (without an offsetting increase in 

product price); reduced demand for the product; increased competition; 

environmental or other regulations; inflation or high interest rates; or similar factors.  

Economic Useful Life 
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The economic useful life is the estimated period over which it is anticipated an asset 

may be profitably used for the purpose for which it was intended. This time span may be 

limited by changing factors of economic obsolescence, functional obsolescence and 

physical deterioration. 

 

The availability and cost of the substitute asset is directly affected by shifts in the supply and demand 

of the utility. Utility may be measured in many ways including functionality, desirability, etc. Costs 

typically include the cost of all material, labor, overhead, and entrepreneurial profit (or return on the 

investment in the subject tangible personal property). 

 

Market Approach 

The logic behind the market approach for computer equipment is that a prudent investor can go to 

the marketplace and purchase an exact copy of the asset with the same features and/or functionality 

built by the same manufacturer.  Analysis of recent sales and/or asking prices of comparative 

computer assets are the basis used to establish market values for current fair market value of used 

equipment.  

 

In the market approach or sometimes also called the “sales comparison” approach, recent sales and 

offering prices of exact copies and/or similar assets are gathered to arrive at an indication of the 

most probable selling price of the asset being appraised.  The basic procedure is to gather data, 

determine the features to be compared, and apply the results to the subject.  Along with this data and 

historical data about the same product, a depreciation curve can be established to predict a fair 

market and residual value for this and similar products.     

 

The market approach is considered to be the best method to estimate the current and future value of 

computer assets, especially when an actual secondary market exists and there is data available to 

provide a good indicator of value for the asset.  There is enough data available from marketplace to 

provide a good basis for defining value for the assets under question.   

 

Expert Report – Methodology 

Of the various “Approaches to Value” available, the Market Approach is the appropriate method 

of valuing this portfolio of equipment.   

 

The Income Approach considers value in relation to the present worth of future benefits of 

ownership.  It is not usually applied to individual items of equipment since it is difficult, if not 

impossible, to identify individual income streams.  If you assemble a group of individual machines to 
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produce a product, in aggregate, they generate income for the business.  So by using an income 

approach, we could value the aggregation of assets that generate this income.  However, it is very 

difficult to gather and isolate the appropriate information needed for this type of appraisal.   

 

The Cost Approach is based on the proposition that the informed purchaser would pay no more for 

a property than the cost of reproducing a substitute property from the same manufacturer with the 

same utility as the subject property.  It considers that the maximum value of a property to a 

knowledgeable buyer would be the amount currently required to construct purchase a new asset of 

equal utility.  This approach should not be used because the cost to Reproduce and/or to develop 

and re-engineer an exact Replacement would be more than a unit purchased in the secondary 

marketplace, plus the identification of the specific percentages to apply for physical, functional and 

economic depreciation.  

 

Economic Useful Life for computer equipment 

There are many different categories of computer equipment and not all categories have the same 

economic useful life.  Each category, disk, tape, mainframe etc will have a separate decline rate 

mainly based on the first ship date of the equipment and the discount offered by the vendor at the 

time of announcement.  While most of the manufacturers offer from 10% to 25% discounts for new 

equipment some will offer up to 80% and have economic useful lives from three years to ten years.  

 

Fair Market Value Analysis 

All of the fair market values shown in Exhibit 1 were obtained from information used to publish 

various DMC Fair Market Value and DMC Residual Value Reports, other subscriber fair market 

value reports and from various subscriber web sites and from contacting computer brokers and 

resellers specializing in the sale of the equipment being appraised. 

 

Residual Value Analysis 

DMC also publishes residual value reports on IT equipment ranging from PC’s to mainframes and 

network communications equipment.  DMC has been publishing these residuals reports for the IT 

industry since 1987 and continues to publish the reports today.  It is a common request for DMC to 

forecast values of IT equipment for portfolios of equipment.  All forecasts are based on current fair 

market value information plus a retrospective look at the decline curve of the immediate predecessor 

equipment.  Technological enhancements have a tendency to shorten the age/life cycle and increase 

the decline curve in the long run but the curve remains extremely close to the predecessor 

equipment.   
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Conclusions of Value - Summary 

Exhibit 1 includes my conclusion and opinion of fair market values for the assets presented.  The 

desktop equipment and software were supplied from IBD and Medicus Marketing: 

1. The list price on the invoice is higher than the equipment offered by Dell in the current time 

frame – see sample page in Exhibit 2,   

2. The equipment has no brand name meaning it was probably assembled in a PC store 

somewhere, 

3. Most of the proprietary software application on the equipment was non existent.  There was 

one application program on Dr. Dibella’s desktop for a contact management program but 

was a very basic program written in Microsoft Access,  

4. The Microsoft Office programs that were supposed to be Microsoft XP were actually 

Microsoft 2003.  

5. A check on the validation of Microsoft licenses was run on Dr. Micharel Taylor’s desktop 

and indicated that the Microsoft Office 2003 was not valid.  

 
The information contained in this summary desktop letter expert report should be used as a guide in 

formulating fair market values for the computer assets and software in Exhibit 1.  All estimates of 

value presented in this report are the experts considered opinions.   

 

Sincerely,  

Peter Daley, ASA                                 Chuck Farner 

Peter Daley, ASA     Chuck Farner 

Accredited Senior Appraiser    Technical Consultant 

DMC Valuations Group 
61 Wentworth  
Newport Beach, CA  92660 
949-737-7780 
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Assumptions and Limiting Conditions 

 
I certify that, in the preparation of this report and to the best of my knowledge and belief: 

 
The statements of fact contained in this report are true and correct. 
 
The reported analyses, opinions, and conclusions are limited only by the reported assumptions and limiting 
conditions, and are my personal and unbiased professional analyses, opinions, and conclusions. 
 
I have no present or prospective interest in the property that is the subject of this report, and I have no 
personal interest or bias with respect to the parties involved. 
 
My compensation is not contingent on an action or event resulting from the analyses, opinions, or conclusions 
in, or the use of, this report. 
 
My analyses, opinions and conclusions were developed, and this report has been prepared, in conformity with 
the Uniform Standards of Professional Practice. 
 
This valuation report is prepared solely for the purpose stated herein and is accurate to best of my knowledge 
and belief.  No other purpose is intended or should be inferred. 
 
DMC renders no opinion as to the legal owner of the equipment and is not aware of any tax liens of 
encumbrances of the property 
 
I understand that I may be called upon to offer expert testimony regarding this independent valuation opinion. 

 
 
Peter Daley, ASA     Date__May 2006____ 
Accredited Senior Appraiser 
DMC Consulting Group 
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Exhibit 1.  Chiropractic Equipment Portfolio  



Art Science Research Laboratory, Inc.
Portfolio Valuation

Dr. Michael Taylor - Taylor Rehabilitation 
and Wellness Center, Chicago, IL.

Description Qty Costs/Ea Ext Cost Costs/Ea Ext Cost Costs/Ea Ext Cost Costs/Ea Ext Cost
HASP Internal Security Keys with Online 
Relay* 2 6,750 13,500 0 0 0

Intel System Page and Call Trasfer Board* 4 3,725 14,900
Dual Interupt Server with Hard Case and 
Punch Down* 1 9,675 9,675 0 0 0

Intel P4(Celeron) /512MB RAM/40GB Hard 
Disk Drive (see comments next page) 1 3,000 3,000 495 495 425 425 375 375
Medicus Business Suite Software* 1 1,925 1,925 0 0 0
17" Flat Screen LCD monitor 1 350 350 240 240 215 215 195 195
US Robotics Voice Fax Modem 1 150 150 35 35 29 29 25 25
Microsoft Windows OEM Certification 1 150 150 145 145 145 145 145 145
MS Office XP (see comments) 1 200 200 298 298 298 298 225 225
PC Anywhere 1 200 200 65 65 59 59 45 45
Medicus Annual Database Management  
Program* 1 500 500 0 0 0
Alta Point PM & Ardentra Software Suite 1 3,450 3,450 0 0 0

48,000 1,278 1,171 1,010

Notes: 1 The Desktop Personal Computer is configured with an Intel P4/Celeron 2.6GHz
* Not found on System processor with 512MB memory, 80GB hard drive (not 40GB).

2 The desktop personal computer is a tier 3 machine and significantly overpriced 
compared to the Dell desktop in Exhibit 2 - Optiplex 170L.

3 The Microsoft Office product is MS Office 2003 NOT MS Office XP and is not 
an official licensed product from Microsoft - See Exhibit 3.

4 The MS Office on the machine references Chinese language so the authenticity of 
the license is questionable.

5 The IBD database management program is a web based program not on the 
Desktop PC.  There is an MS Access program that interfaces with the IBD web 
application throught exporting files

6 There does not appear to be any voice call handler on the desktop.

Oct 2005 Fair 
Market Value

May 2006 Fair 
Market Value

Jan 2007 Fair 
Market ValueInvoice Price
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Art Science Research Laboratory, Inc.
Portfolio Valuation

Dr. Dibella Chiropractic 
Description Qty Costs/Ea Ext Cost Costs/Ea Ext Cost Costs/Ea Ext Cost Costs/Ea Ext Cost

Internal Security Keys with Online Relay* 1 6,750 6,750 0 0 0
IBD System Voice Mail with Live Call 
Handler* 1 10,900 10,900 0 0 0
Dual Interupt Server with Hard Case and 
Punch Down* 1 9,675 9,675 0 0 0
Intel P4(Celeron) /512MB RAM/40GB Hard 
Disk Drive (see page 5) 1 3,000 3,000 495 495 425 425 375 375
Medicus Business Suite Software* 1 1,925 1,925 0 0 0
17" Flat Screen LCD monitor 1 350 350 240 240 215 215 195 195
US Robotics Voice Fax Modem 1 150 150 35 35 29 29 25 25
Microsoft Windows OEM Certification 1 150 150 145 145 145 145 145 145
MS Office XP (see page 5) 1 200 200 298 298 298 298 225 225
PC Anywhere 1 200 200 65 65 59 59 45 45
IBD Annual Database Management  
Program* 1 500 500 0 0 0
McAfee Security Center 1 0 0
Nero Suite 1 65 65 50 50 45 45
Adobe Acrobat (5.0) 1 0
Power DVD 1 30 30 20 20 15 15
Alta Point PM & Ardentra Software Suite 1 3,450 3,450 0 0 0

37,250 1,373 1,241 1,070

Notes: 1 The Desktop Personal Computer is configured with an Intel P4/Celeron 2.66GHz
* Not found on System processor with 512MB memory, 80GB hard drive (not 40GB).

2 The desktop personal computer is a tier 3 machine and significantly overpriced 
compared to the Dell desktop in Exhibit 2 - Optiplex 170L.

3 The Microsoft Office product is MS Office 2003 NOT MS Office XP
4 The MS Office on the machine references Chinese language so the authenticity of 

the license is questionable.
5 The IBD database management program is a web based program not on the 

Desktop PC.  There is an MS Access program that interfaces with the IBD web 
application throught exporting files

6 There does not appear to be any voice call handler on the desktop.

Invoice Price Oct 2005 Fair May 2006 Fair Jan 2007 Fair 
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Art Science Research Laboratory, Inc.
Portfolio Valuation

Dr. Rawlings Chiropractic 
Description Qty Costs/Ea Ext Cost Costs/Ea Ext Cost Costs/Ea Ext Cost Costs/Ea Ext Cost

Internal Security Keys with Online Relay* 1 6,750 6,750 0 0 0
IBD System Voice Mail with Live Call 
Handler* 1 10,900 10,900 0 0 0
Dual Interupt Server with Hard Case and 
Punch Down* 1 9,675 9,675 0 0 0
Intel P4(Celeron) /512MB RAM/40GB Hard 
Disk Drive (see page 5) 1 3,000 3,000 495 495 425 425 375 375
Medicus Business Suite Software 1 1,925 1,925 0 0 0
17" Flat Screen LCD monitor 1 350 350 240 240 215 215 195 195
US Robotics Voice Fax Modem 1 150 150 35 35 29 29 25 25
Microsoft Windows OEM Certification 1 150 150 145 145 145 145 145 145
MS Office XP (see page 5) 1 200 200 298 298 298 298 225 225
PC Anywhere 1 200 200 65 65 59 59 45 45
IBD Annual Database Management  
Program* 1 500 500 0 0 0
McAfee Security Center 1 0 0
Adobe Acrobat (5.0) 1 0
Alta Point PM & Ardentra Software Suite 1 3,450 3,450 0 0 0

37,250 1,278 1,171 1,010

Notes: 1 The Desktop Personal Computer is configured with an Intel P4/Celeron 2.66GHz
* Not found on System processor with 512MB memory, 80GB hard drive (not 40GB).

2 The desktop personal computer is a tier 3 machine and significantly overpriced 
compared to the Dell desktop in Exhibit 2 - Optiplex 170L.

3 The Microsoft Office product is MS Office 2003 NOT MS Office XP
4 The MS Office on the machine references Chinese language so the authenticity of 

the license is questionable.
5 The IBD database management program is a web based program not on the 

Desktop PC.  There is an MS Access program that interfaces with the IBD web 
application throught exporting files

6 There does not appear to be any voice call handler on the desktop.

May 2006 Fair Jan 2007 Fair Invoice Price Oct 2005 Fair 

DMC Consulting Group 3
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Exhibit 2.  Invoice copies and Dell Optiplex 170L  
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Exhibit 3.  Microsoft Validation of Taylor Desktop PC  



The PC sent directly to my house has an invalid licensed copy of Office 2003 (see 
screen below). The XP licensed did pass validation (second screen).  If the Office 2003 
had passed validation you would have seen the third screen… 
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Exhibit 4.  Curriculum Vita for Peter Daley  

 
Peter Daley 
61 Wentworth 
Newport Beach, CA  92660 
 
EDUCATION: 
 
Bachelor of Science, Business Administration 

Cal State Northridge - 1965 
Masters of Business Administration  

Pepperdine University -1991 
Accredited Senior Appraiser 

American Society of Appraisers -1999 
 

BUSINESS: 

IBM Corporation, Marketing Representative.  Marketed mid-range computer systems and 
peripherals in the Southern California area.  Received Regional Managers Award and two District 
Managers Awards for competitive wins. Qualified for three hundred percent clubs. 
 
Itel Corporation, Marketing Representative.  Re-marketed the IBM System/360 portfolio to 
customers in Southern California, Hawaii, Colorado and Arizona.  Qualified for three hundred 
percent clubs. 
 
Saddleback Marketing Corporation, President.  Brokered and leased used IBM equipment to 
customers in the western United States.  Sales volume varied between $3 and $5 million per year. 
 
1980-2001 - Daley Marketing Corporation.  President.  From 1980 to summer of 1985, brokered 
and leased IBM equipment in the Western United States.  In 1981 began to market an IBM 
Computer Price List and in June of 1985 sold existing leasing business and created the market value 
and residual value publications that are sold worldwide today. 
 
2001-2005 – Computer Economics.  President.   Mr. Daley acquired CEI on January 1, 2001 and 
sold the IT Management portion of the business to a management consulting firm in Irvine Ca in 
April 2005.  CEI is an IT Consulting company that deals with economics of running and managing 
an Information Technology department.  It publishes FMV and Residual Values for the computer 
equipment as well as salary and demographic information. 
 
1994-Present - DMC Consulting Group.  President.   From 1994 to present Mr. Daley has been 
writing computer appraisals and reports for Fortune 500 customers.  He received his Accredited 
Senior Appraisal certificate in April 1999 from the American Society of Appraisers. 
 
2005-Present – DMC Valuations Group.  President.  An extension from Daley Marketing 
Corporation and a spin off from Computer Economics, DMC Valuations Group will publish, both 
on the web and in print, fair market values, residual values and manufacturer’s price lists to existing 
valuation clients around the world.  DMC will continue to license the products to Computer 
Economics for publication on the CEI website.  
 
 
I have participated in the American Society of Appraisers mandatory Reaccreditation 
Program and has complied with its continuing education requirements, as set forth in the 
organization’s Constitution, Bylaws and Administrative Rules until April 16, 2009. 
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Appraiser Qualifications 
 
PETER DALEY, Accredited Senior Appraiser 
 

Professional Overview 
Mr. Daley is an ASA (Accredited Senior Appraiser) for the discipline of Machinery and Equipment 
with a specialty in High-Tech for the valuation of computer equipment and has successfully 
participated in the Society’s mandatory re-accreditation Program and formal re-accreditation is 
granted until April 16, 2009. 
 
Mr. Daley has been in the computer business since 1965, first with IBM as a computer broker/lessor 
and then with Daley Marketing Corporation (DMC), a firm he founded in July 1980 to publish 
reports about computer equipment, including "Market Value Reports" and "Residual Value Reports."  
In January 2001 Mr. Daley acquired Computer Economics, merged DMC into CEI and in April 2005 
sold the IT Management Company and created a new company focus on the fair market value 
business.  Additionally, Mr. Daley remains president of DMC Consulting Group, a separate company 
that specializes in writing Appraisals, Portfolio Analysis and Property Tax Valuation from Fair 
Market Value (FMV) to Residual Value (RV) valuations. 
 
Mr. Daley has developed a database of “Fair Market Value” equipment values from 1980 to the 
present, utilizing a variety of reports and publications along with the DMC and CEI Market Value 
Reports. This database has been successfully used in the valuation of computer equipment in the 
settlement of a number of Virginia tax cases.  He has also previously testified in California, 
Minnesota, Michigan, New York and the Virginia Courts as an expert in the field of valuation of 
computer equipment. 
 
Lectures/Seminars/Presentations 
 
Equipment Leasing Associations Management Conference - Residual Value Forecasting, 
Tuscon, AZ, February 1997. 
 
American Society of Appraisers Machinery Conference - Determining Fair Market Values and 
Residual Value Forecasting, Chicago, IL, October 2001. 
 
Panelist at the fall Comdex  - Orderly Disposition of Computer Assets. Las Vegas, November 2001. 
 
American Society of Appraiser’s International Conference – Residual Value Forecasting for the 
Computer Industry, San Diego, CA, August 2002.  
 
Equipment Leasing Associations Management Conference – Fair Market Value’s Scottsdale, 
AZ, March 2004. 
 
AFCOM Spring Conference – Lease Negotiations April 2004 
 
Published Articles 
 
Computer Economics IT Advisory Web Site - Planning IT Equipment Acquisitions – Overview – 
October 2003 
 
Computer Economics IT Advisory Web Site – Lease Negotiations – March 2004 
 
Five Year PC Desktop Study 2001 to 20005 – Depreciation schedule and fair market value  - 
September 2005
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Mr. Daley has testified in Federal and Tax Courts in the following cases: 
 
Andantech, LLC v. Commissioner of IRS 
No. 15532-98, 4277-00, 6348-00 
U.S. Tax Court 
October 2000 
St. Paul, MN 
 
Nicole Rose v. Commissioner of IRS 
No. 1967-00  
U.S. Tax Court 
December 2000 
New York, NY  

 
Central Funding Inc v. CompuServe Interactive Services, Inc. 
Case No. 01CVH05-4019 
U.S. District Court 
May 10, 2002  
Columbus, Ohio 
 

CMA Consolidated, Inc and Subsidiaries, Inc. v. Commissioner of IRS 
No. 12746-01 
U.S. Tax Court  
October 2002 
San Francisco, CA   
 
CTC Communications, v CCA Financial LLC. 
Case No. 02-12873 
U. S. Bankruptcy Court 
January 2003, March 2003 
Wilmington. DL 
 
Long Term Capital Holding v United States 
Case No. 3:01CV1290 
U.S. District Court 
June 2003 
New Haven, CT 
 
Cable & Wireless USA of Virginia v Commonwealth of Virginia State Corporation Commission 
Case No PST-2002-00045 
Virginia State Tax Court 
October 2003 
Richmond, VA 
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Mr. Daley has been deposed in the following cases: 
 
Central Funding Inc v. CompuServe Interactive Services, Inc. 
Case No. 01VH05-4019 
Santa Ana, CA 
April 23, 2002  
 

Magnetek v. United States 
Case No. 3-00-0925 
Los Angeles, CA  
July 16, 2002 
 
Long Term Capital Holdings v United States 
Case No. 3:01CV1290 
Santa Ana, CA   
February 19, 2003 
 
WorldCom, Inc and MCI WorldCom Network Services v. General Electric Global Asset 
Management Services 
Case No. : 02-13533 (AJG) 
Los Angeles, CA  
April 25, 2005  



May 2006 DMC Valuations Group 19   

 

Partial Client List  
 
BankAmerica Leasing & Capital 
Boeing Computer Services 
CCA Financial  
Charles Schwab & Company  
Commonwealth Capital Corp 
Compuserve 
Dreamworks Interactive 
EMC Corporation 
FLC Partnership 
Fleet Credit Corporation 
Forsythe Solutions Group 
G.E. Capital Corporation  
GTE Service Corporation 
Hewlett Packard Financial Services 
IBM Corporation 
Internal Revenue Service 
Leasing Technologies Int’l 
Meridian Leasing Corporation 
Pacific Gas & Electric 
Sanwa Business Credit Corporation 
United Computer Capital 
United States Department of Justice 
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DMC Publications History 

 
The following is a breakdown of reports conceived and marketed by Daley Marketing 
Corporation and now part of DMC Valuations Group: 
         PRODUCT                       STARTED  DESCRIPTION   
Manufacturer’s Price Lists 

IBM Computer Price Lists  
Non-IBM Price List   

1981 
1990-
1998  

Mfr’s List Price, Maintenance Prices 
Amdahl, Hitachi Data Systems, EMC, 
Storagetek List Prices 

Market Value Reports - Broker and End-User Reports 

IBM/PCM Market Value Report  
Monthly and Weekly reports   

1985  Market Values for Amdahl, IBM, EMC, 
HDS, Memorex, STK .  From Mainframes 
to Midrange to I/O Equipment 

DEC Market Value Report   
   

1991  Market Values for DEC I/O Equipment, 
VAX, MicroVAX 

Workstation/PC Market Value    1992  Market Values for DEC, HP, IBM, SGI, 
SUN, Compaq etc.   

Network Communications   
  

1995 Market Values for over 25 mfrs. Bridges, 
Hubs, Routers, Switches 

Residual Value Reports 

Mainframe/Midrange Report  
    

1987 Mainframe Residuals for Amdahl, HDS, 
HP, IBM and Stratus  

Disk/Tape/Miscellaneous I/O Report 
    

1987  Residual Values on DASD, printers, 
controllers and tape Subsystems for 
Amdahl, EMC,  HDS, IBM, HP & 
StorageTek. 

Workstation & PC Report  
  

1994  Residual Values for DEC, HP,           IBM, 
SGI, SUN, Compaq etc. 

Network Communications Report 1995  Residual Values on Bridges, Hubs, 
 Routers, Switches, etc. 

Miscellaneous Publications 
Computer Dealer Information Guide 
   
    

 
1992 

 
Directory of Brokers/Dealers, Lessors, 
Maintenance, Refurb companies in North 
America 

   
The above subscriber products are available either hard copy, on-line or email. 
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Exhibit 5.  Curriculum Vita for Chuck Farner  

 

Chuck Farner 165 Bonnie Gene • Anaheim 
714-637-7063 714-801-4508 
chuck@farners.net 
 
Objective: Director / CIO level IT position with a growing company in a team 

environment atmosphere. 
 
Experience: Targus 2002 to present Anaheim, CA 

 Director of Information Technology  
• Responsible for all aspects of computing, including managing 

ASP providers, internal development, world wide network, 
budgets, contracts, system designs, etc.  

• Work with a team of talented professionals to ensure the IT 
strategic plan matches and supports the needs of Targus 
business model. 

 
 

 Avnet Electronics 2001 to 2002 Irvine, CA 

 Director of Information Technology – eSolutions 
• Team responsible for developing and implementing Services 

Solutions for Avnet Electronics, globally. This includes in-
house development along with working with business partners.  

• Responsibilities include project management, system design, 
infrastructure design and implementation, and working closely 
with business partners on requirements, implementation and 
budgets. 

 
 

 Wyle Electronics 1979 to 2001 Irvine, CA 
 Director of Information Technology  1992 to 2001 

• Senior, hands on manager with extensive technical 
background. Strong believer in team environment, and 
empowerment of employees. 

• Responsible for directing DBA, R&D, Systems, Networking, PC, 
and warehouse system staffs.  

• Project Manager for Wide Area Network Rollout to over 45 
locations, 1500+ PCs, and 80+ Servers in a 4 month period. 
Responsible for developing standards, design, project plans, 
scope, and budget, along with the coordination of both internal 
staff and business partners. 

• Responsible for all hardware, software, data and voice 
communications for Wyle, nation-wide, including understanding 
and selection of technologies, developing standards, 
acquisition, contracts, implementation, customer service and 
support, and financial impact and budgets. 

• Team is responsible for ensuring service levels, including up 
time, performances, capacity planning, response time, and user 
satisfaction. Transaction volumes exceed one million per day. 

• Lead Instructor for educating Wyle personnel (nation-wide) on 
Total Quality Management (TQM) and Total Customer 
Satisfaction Program. Assisted in developing course material 
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for program. 
• Responsible for negotiation and acceptance of all IT and 

Communication contracts including both purchases, leases, 
and services. 

• Areas of System's team responsibilities range from PCs, NT 
servers, mid-range Unix servers, and large IBM mainframe 
environments running OS/390 (MVS). This includes the 
integration and management of all systems. 

 
 Wyle Electronics 

 Manager of Technical Support and Operations  1986 to 1992 
• Led and directed Systems programmers, Voice and Data 

Communications staff, and Operations personnel. 
• Supported systems environments with company growth that 

averaged over 25% per year. 
 
 Wyle Electronics  

 Manager Systems Development  1984 to 1986 
• Responsible for 12 Application Developers. Included 

requirements, design, development, and implementation 
phases. 

 
 Wyle Electronics  

 Data Base Administrator  1979 to 1983 
• Data Base Administrator responsible for designing and leading 

conversion effort from flat files to database environment. 
 

 Del Mar Woven Woods  Huntington Beach, CA 
 Application Programmer and Data Base Administrator  1976 to 1979 

• Responsible for designing, developing, coding, and maintaining 
financial applications. 

• Designed and led conversion effort of Order Processing system 
to database environment. 

 
Education: University of California Irvine  -  Irvine, CA 
 Bachelors in Computer Science and Statistics  1975 

GPA 3.9 
Magna Cumme Laude 
Phi Beta Kappa 
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